
MEMORANDUM 
 
 
To:  Council Member John Crescimbeni 
     
From:  Cindy A. Laquidara, Office of General Counsel 
  
Re: 2008-983; Third Year Of Memorandum of Agreement 
 
Date:  February 10, 2009 
 
 
I. Introduction.   
 
 On January 20, 2006, the Fraternal Order of Police, Lodge 5-30 (“FOP”) and the 
City of Jacksonville entered into the Memorandum of Understanding attached as Exhibit 
A.  The Memorandum of Understanding (“MOU”) addressed agreements for the 2005-
2008 collective bargaining agreements concerning Corrections Officers and Supervisors.  
Among other things, the MOU stated the following: 

 
The City of Jacksonville & the FOP agree that this will be 
the language for the legislation to be presented to City 
Council, with the exception of those items with an effective 
date later then one year or more will not be included in that 
current year’s legislation.  The City of Jacksonville and the 
FOP must mutually agree upon any changes needed that 
substantially alter the langue of the ordinances.   

 
MOU, p.17 of 18.  The language of the MOU was indeed adopted into Ordinance 2006-
236-E, which approved the referenced collective bargaining agreements.  Among other 
things, it required that in year 3 of the agreement, the time service retirement benefit for 
correctional officers dropped from 25 to 20 years.  It also included a cost of living 
adjustment of 3%, also for pay-periods beginning after December 1, 2008. 

 
 The City of Jacksonville also enacted budget restrictions, in Jacksonville 
Municipal Ordinance Code Section 106.108 (Ord. 2005-807-E, enacted July 26, 2005), 
that required all pension obligations to be funded at 90 %.  If the fund were not at 90% 
with the changes, the Council could only approve the benefit with a 2/3 vote. 

 
 The Mayor complied with his obligations under the MOU and submitted 
legislation to Council as required.  Council approved funding for changes in the pension 
obligations in the 2006 Ordinance, 2006-236-E, the 2007 Ordinance 2007-1112-E and 
presently has pending approval of the last year, 2008 changes in 2008-983.  The actuarial 
analysis of the pending ordinance benefits holds that it is not 90% funded. 

 
 



II. Question Asked. 
 
 You have asked whether the Council has agreed previously to fund this third year 
of pension changes and obligations or whether the Council is free this year to deny the 
funding.  In so asking, you have also asked whether the City would be at risk of litigation 
over this matter. 

 
III. Short Answer. 
 
 While the question is not free from doubt, and significant arguments can be made 
that the City Council has approved these benefits as of the passage of 2006-236-E, the 
greater weight of legal argument would leave the Council with its appropriation powers, 
and not obligate it as a matter of law to fund the contract.  The approved Agreement 
between the parties (defined below), as enacted in 2006-236-E, requires the Mayor to 
seek approval of the Council.  It does not negate Council’s actual passage, but indeed 
requires it. 
 
 In so advising, I am mindful of the Council’s powers of appropriation, of the 
limitations 2005-807-E which required either 90% funding or a 2/3 waiver in order to 
implement future pension obligations and of the inability or disinclination of the City to 
fund the obligations as of the passage of 2006-236-E. 

 
IV. Discussion. 

 
 The City bargained with the FOP, and created a 3 year contract approved in 2006-
236-E (the “Agreement”).  The parties appear to agree that the Agreement would be 
implemented in stages, and clearly, it was the intent of the parties to do so.  This could 
lead one to the understanding that due to the complexities of funding pensions, the parties 
had taken all steps necessary except for actual Council approval for the second and third 
year funding, much like the future effort in any contract, but were mindful not to actual 
requiring that the City obligate itself to the out-years implementation, in order to avoid 
actuarial problems.  

 
 It is my understanding, colloquially, that a clear undertaking by the City in 2006-
236-E to obligate itself, legally, to the improvements which were to begin in the third 
year, would have then required the City to address, provide or book funding in 2006 for 
the upcoming 2008 changes.  In order to avoid this, as the City did not have the funding 
or the inclination to fund such a deficit in 2006, the best the parties could do was to come 
close to an agreement but to withhold the City’s actual obligation by requiring that the 
Mayor introduce legislation.  The Mayor in fact introduced legislation last year to 
implement the second year of the MOU, and the Agreement clearly obligates the Mayor 
to introduce the legislation to Council for its determination. 

 
 I am still working on discussions with those who were present at the time, but the 
obligations of a Council to appropriate money must be clear, and cannot easily be 
implied.  Certainly, the intent among the parties was that the third year would be 



implemented and that Council would approve it.  The City, however, retained the final 
say in funding, waiving, or denying the third year. 

 
 As you had also questioned the possibility of litigation, I must point out that one 
could make legal arguments to the contrary.  Accordingly, there is the possibility of 
litigation, and while we have the stronger of the argument, the conclusion, at the trial 
level, cannot be guaranteed. 

 
V. Conclusion. 

 
 The City intended to implement a three-year agreement, but, with the parties, 
recognizing the difficulties in that, agreed instead to obligate the Administration to 
introduce each component of the MOU in the agreed-upon time frame, to the Council for 
passage.  The earlier passage of the funding obligations demonstrates further the City’s 
need to fund before it finally obligates itself.  Accordingly, the City has the greater 
weight of this disputed issued, and it is more likely than not that the Council would be 
held not to have legally obligated itself to make these final changes. 
 
 Please feel free to call me with any questions that you may have. 
 
 
















